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What Makes a Winning Snow

Removal Contract?

* Length?
Depends on how much detail you want to get into
Size and scope of the services being provided

* C(Clarity
* Consistency
 Avoid Confusion. Avoid Litigation
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What Makes a Winning Snow

Removal Contract?
* No universally applicable contract
e No “one-size-fits all”

* Take into consideration your individual
circumstances and preferences

e Consider what is most efficient and functional
for your organization
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Basics of Contract Formation

e Offer
* Acceptance
 Consideration

e Additional factors:

“Meeting of the Minds” (mutual agreement to the same certain
terms)

Capacity of the parties (intent to create legal relations)
Legality of purpose
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Key Factors to Consider when

Entering into a Contract
A. Clarity
Who is doing what?
What is expected?
What are my responsibilities?
What do | need to do to get paid?
Ask those questions up front
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Key Factors to Consider when

Entering into a Contract

B. Consistency
Be sure to use the same terminology throughout.

If you use “Contractor” to refer to one of the parties to
the contract, don’t reference “Company” later on or
“Service Contractor” or the name of the Contractor.

If you use the term “Owner” to reference the owner of
the property, stick with using that.

We will look at some examples of this later on.
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What are the Essential Elements?

1.  The Parties (WHO)

Pretty Basic (usually)

But...
= Property management company
= Homeowner’s/condominium association
= Be clear on who the actual parties to the contract are

= Whose responsibility to pay? To make a claim or enforce the
contract? Who has authority to bind?
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What are the Essential Elements?

2. The Term of the Contract (WHEN)

How long does this contract last?

= Determines when responsibilities are triggered and when terminated
Does it have a termination date?

= November to April? “The season”?

= Year-to-year?

= |s early termination possible?

Does it renew in perpetuity? If so, how do | notify you if | want it
to end?
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What are the Essential Elements?

3. Location (WHERE)

Not just the physical address(es)

Just the driveway, or sidewalks also?

Just the parking lot, or entrance drives also?
Are pedestrian areas considered part of the lot?
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What are the Essential Elements?

4, Payment terms (WHY)
Per Push
Per Event
Seasonal Contract (lump sum)
Time and materials

If the contract is perpetual, how does the fee adjust each year or is it
locked in?

Prices for extras: salt/snow melt application, haul away/removal of piles,
slush plowing (and who has authority to order these)

Multiple properties, different prices?
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What are the Essential Elements?

4. Payment terms, continued (WHY)

Invoicing and Payment
How frequently will the owner be invoiced?

What form must the invoice take (app, paper, email, etc.)? Must owner verify
that work was completed satisfactorily?

When is payment expected?

What form(s) of payment are accepted (additional fees with this?)
Penalties for late/unpaid invoices?

Is a down payment required?

Minimum payment?

Retainage?
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What are the Essential Elements?

5.  Scope of Services (HOW)

What services are included? Be specific.

What is the triggering event? How many inches?
= How is depth determined?
= Request from property owner?

Deadline/time to be completed by
Can you use subcontractors?
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What are the Essential Elements?

6. Additional Elements that Should be Included in Contract

Insurance Requirements

=  Amounts of Coverage

= Certificate of Insurance, Additional Insured
Indemnification

= Mis-feasance versus Non-feasance (i.e., “arising from performance of, or failure to perform
contract duties”)

= Claims arising from sole negligence of owner
= Proportionate share of claim determined to be joint negligence

Independent Contractor Status
Don’t forget: names, date, and signatures!
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What are Additional Elements?

7. Additional Elements that Could be Included in Contract
Types of equipment to be used
Special licenses/permits/certificates for operators
Environmental considerations
Reference to industry standards/standard of performance
Governing law/state
Confidentiality
Specific damages in the event of a breach
Force Majeure
Timing and notice of claims
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Things to Avoid

* Any promise to remove snow accumulation
down to pavement (and other impossibilities)

* Unrealistic response time
* Unclear scope of work
* |nadequate communication
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Some Examples

* Remember the Keys:
Clarity
Consistency
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General Contract Indemnification Language

. To the fullest extent permitted by applicable law, Service Contractor shall defend, indemnify, and
hold harmless Owner and Manager and their respective officers, directors, employees, agents,
partners, joint venturers, affiliates, successors, and assigns from and against any and all claims,
demands, losses, expenses, damages, liabilities, fines, and penalties (each a “Claim”) whether actual
or alleged, arising out of or relating to: (a) Service Contractor’s performance of (or failure to perform)
the Contract Duties; (b) a breach of this Agreement by Service Contractor or any of its affiliates,
subcontractors, agents, or employees; (c) any negligence or willful misconduct by Service Contractor
or its affiliates, subcontractors, agents, or employees; (d) a violation of law by Service Contractor or
any of its affiliates, subcontractors, agents, or employees; (¢) any claims brought by Service
Contractor’s employees, any determination that a relationship, other than that of independent
contractor, exists between Owner and/or Manager and Service Contractor and/or its employees or any
other employment-based complaint or grievance; or (f) infringement of any patent, trade secret,
trademark, copyright, license, or other proprietary rights related to materials or resources provided by,
or any other acts or omissions of, Service Contractor with respect to such rights.
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Subcontractor Indemnification Language

. The work performed by the Contractor shall be at the risk of the Contractor. To the fullest extent permitted
by law, Contractor shall indemnify, defend (at Contractor’s sole expense), and hold harmless ACME,
affiliated companies of ACME, their partners, joint ventures, representatives, members, designees, ofﬁcers
directors, shareholders, employees agents, successors, and assigns (“Indemnified Parties’ ’), from and agalnst
any and all claims for bodlly injury, death or damage to property, demands, damages, actions, investigative
and repair costs, attorneys’ fees and cost, consultants’ fees and costs (“Clalms ’) which arise or are in any
way connected with the work performed materials furnished, or services provided under this agreement by
the Contractor or its agents. These indemnity and defense obligations shall apply to any acts or omissions,
negligent or willful misconduct of the Contractor, its employees or agents, whether active or passive. Said
indemnity and defense obligations shall further apply, whether or not said Claims arise out of the concurrent
act, omission, or negligence of the Indemnified Parties, whether active or passive. Contractor shall not be
obligated to indemnify and defend Contractor or Owner for claims found to be due to the sole negligence or
willful misconduct of Indemnified Parties. Contractor agrees to waive any and all subrogation rights for
property damage or bodily injury against ACME arising directly or indirectly out of, relating to, or in
connection with the performance of the service Contractor is engaged to provide.
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What’s the difference?

e General Contract:
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demands, losses, expenses, damages, liabilities, fines, and penalties (each a “Claim”) whether actual
or alleged, arising out of or relating to: (a) Service Contractor’s performance of (or failure to perform
the Contract Duties; (b) a breach of this Agreement by Service Contractor or any of its affiliates,
subcontractors, agents, or employees; (c) any negligence or willful misconduct by Service Contractor
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e Subcontract:

dlidled COmpdiies 01 AL LIVIE, WELD parulels, JULlL VELILULES, lt?plt?bt:lll.dl.l\ftfb, LHEINpDers, Jes1gIiees, U].llbt?l.b,
directors, shareholders, employees, agents, successors, and assigns (“Indemnified Parties”), from and against
any and all claims for bodlly injury, death or damage to property, demands, damages, actions, investigative
and repair costs, attorneys’ fees and cost, consultants’ fees and costs (* ‘Claims’ ”) which arise or are 1n any
way connected with the work performed materials furnished, or services provided under this agreement by

the Contractor or its agents. These indemnity and defense obhgatlons shall apply to any acts or omissions,
negligent or willfull misconducet of the Contractor. its emnlovees or agents. whether active or nassive. .‘C‘.nid
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What’s the difference?

e General Contract:

l.ll.l..l. LLLINL Oy JULI.J.I. FALILUL Wl 0. GLLIIIGWND , DUV WIOUL D, UL uﬂOLELLﬂ ALVILRE CRLANE (AELIJJ.J.;}I. (.-LIJ.J L L e e

demands, losses, expenses, damages, liabilities, fines, and penalties (each a “Claim”) whether actual
or alleged, arising out of or relating to: (a) Service Contractor’s performance of (or failure to perform
the Contract Duties; (b) a breach of this Agreement by Service Contractor or any of its affiliates,
subcontractors, agents, or employees; (c) any negligence or willful misconduct by Service Contractor
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e Subcontract:

dlidled COmpdiies 01 AL LIVIE, WELD parulels, JULlL VELILULES, lt?plt?bt:lll.dl.l\ftfb, LHEINpDers, Jes1gIiees, U].llbt?l.b,
directors, shareholders, employees, agents, successors, and assigns (“Indemnified Parties”), from and against
any and all claims for bodlly injury, death or damage to property, demands, damages, actions, investigative
and repair costs, attorneys’ fees and cost, consultants’ fees and costs (* ‘Claims’ ”) which arise or are 1n any
way connected with the work performed materials furnished, or services provided under this agreement by

the Contractor or its agents. These indemnity and defense obhgatlons shall apply to any acts or omissions,
negligent or willfull misconducet of the Contractor. its emnlovees or agents. whether active or nassive. .‘C‘.nid
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Consistency (subcontractor contract):

. The work performed by the Contractor shall be at the risk of the Contractor. To the fullest extent permitted
by law, Contractor shall indemnify, defend (at Contractor’s sole expense), and hold harmless ACME,
affiliated companies of ACME, their partners, joint ventures, representatives, members, designees, ofﬁcers
directors, shareholders, employees agents, successors, and assigns (“Indemnified Parties’ ’), from and agalnst
any and all claims for bodlly injury, death or damage to property, demands, damages, actions, investigative
and repair costs, attorneys’ fees and cost, consultants’ fees and costs (“Clalms ’) which arise or are in any
way connected with the work performed materials furnished, or services provided under this agreement by
the Contractor or its agents. These indemnity and defense obligations shall apply to any acts or omissions,
negligent or willful misconduct of the Contractor, its employees or agents, whether active or passive. Said
indemnity and defense obligations shall further apply, whether or not said Claims arise out of the concurrent
act, omission, or negligence of the Indemnified Parties, whether active or passive. Contractor shall not be
obligated to indemnify and defend Contractor or Owner for claims found to be due to the sole negligence or
willful misconduct of Indemnified Parties. Contractor agrees to waive any and all subrogation rights for
property damage or bodily injury against ACME arising directly or indirectly out of, relating to, or in
connection with the performance of the service Contractor is engaged to provide.
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Parties:

 “Contractor” =Jackie’s Snowplowing (subcontractor for this
particular property)

e ACME = General (not mentioned in this sentence)
« “Owner” =??? (not defined, owner of property)

* “Indemnified Parties” = ...”ACME, affiliated companies of ACME,
their partners, joint ventures, representatives, members,
designees, officers, directors, shareholders, employees, agents,
successors, and assigns (“Indemnified Parties”) ...
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Residential Contract Example (consistency):

* C(Client Name: Johnson Properties, LLC

 “ACME Services, Inc. (‘Contractor’) will do the
above described work automatically. Other
services, including the plowing of snowfalls less
than the minimum stated, will be provided upon
written request of the Client at the prices stated
above.”
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Residential Contract Example (consistency)
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Residential Contract Example (consistency):

General Terms and Conditions

1) ACME Services, Inc. may also be referred to in this
agreement as “Contractor”. Client may also be referred to in
this agreement as “Customer” or “Owner” or “Agent”.

e However, “Client” is not used at all, “Owner” is not used at
all, and “Agent” is not used at all.

 “Customer” is used three times, but completely replaces
how the “Client” was identified on page 1
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Final Thoughts

e C(larity and Consistency
* Attention to detail helps avoid disputes and litigation

* Good communication with Client leads to less
confusion, greater harmony, and better results

* Recognize what is most beneficial and efficient for your
company when deciding on the variable terms
(payment options, scope of services, duration of
contract, etc.)
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Presentation Terms of Use

Foster Swift Collins & Smith, PC presentations are intended for our
clients and friends. This presentation highlights specific areas of
the law. This communication is not legal advice. The information
provided is current as of the date of the presentation. Those
viewing the presentation should consult an attorney to determine
how the information applies to any specific situation.

Copyright © 2025 Foster Swift Collins & Smith, PC
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